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Boundaries on Management Rights

ÅCommon Law

ÅStatute

ÅCollective Agreements

ÅInternal Policies and Procedures (self-imposed 
boundaries)
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Statutory Duties

Two sources of statutory duties impacting 
management rights include:

ÅOntarioHuman Rights Code

ÅOccupational Health and Safety Act
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PART A -

Human Rights Obligations
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Human Rights Obligations

The Human Rights Coderequires that 
employers:

a. Provide a workplace free of harassment.

b. Refrain from discriminatory practices.
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Human Rights Obligations
Preventing Harassment

Human Rights Code

Section 5(2)

Harassment in EmploymentςEvery person who is an 
employee has a right to freedom from harassment in the 
workplaceby the employer or agent of the employeror by 
another employee because of race, ancestry, place of 
origin, colour, ethnic origin, citizenship, creed, sex, sexual 
orientation, age record of offences, marital status, family 
status or disability.
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Human Rights Obligations
Preventing Harassment

Human Rights Code

Section 10(1)

Χ

άƘŀǊŀǎǎƳŜƴǘέ ƳŜŀƴǎ ŜƴƎŀƎƛƴƎ ƛƴ ŀ ŎƻǳǊǎŜ ƻŦ ǾŜȄŀǘƛƻǳǎ 
comment or conduct that is known or ought reasonably to 
be known to be unwelcome.
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Human Rights Obligations
Discrimination Free Workplace

Human Rights Code

Section 5(1)

Every person has a right to equal treatment with 
respect to employment without discrimination
ōŜŎŀǳǎŜ ƻŦΧ

race, ancestry, place of origin, colour, ethnic origin, 
citizenship, creed, sex, sexual orientation, age, record 
of offences, marital status, family status, or handicap 
(disability)
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Legal Responsibility for Human Rights

ÅEmployers have the primary obligation to make sure their 
workplace is free from discrimination and harassment.

ÅEmployers are expected to proactively provide a workplace  
where human rights are respected and employees afforded 
equal opportunities.

ÅEmployers must respond to allegations of human rights 
complaints, human rights violations in a timely and effective 
manner.
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Duties of Employers

In order for an employer to show that it met the legal 
responsibility, the employer must demonstrate that:

ÅIt does not consent to harassment or inappropriate 
conduct in the workplace;

ÅIt exercised  due diligence to prevent such conduct 
from being committed; and

ÅIt exercised due diligence in responding to 
complaints of inappropriate conduct and 
harassment.
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Legal  Responsibilities for Human Rights

If an employee believes the employer has not met its 
obligation, a claim can be made to/under the 
following avenues:

1) Human Rights Tribunal

2) The Courts

3) Collective Agreement Grievances

4) Internal Employer Policies
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Legal Responsibility for Human Rights

Employers violate the Codewhen they:

1. Directly or indirectly, intentionally or unintentionally 
infringe the Code;

2. Constructively discriminate;

3. Do not directly infringe the Codebut rather 
authorize, condone, adopt or ratify behaviour that 
is contrary to the Code.
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Legal Responsibility for Human Rights

(i) Direct Liability

Å The employer is liable for the acts of an employee 
ǿƘƻ ƛǎ ŀ άŘƛǊŜŎǘƛƴƎ ƳƛƴŘέ ƻŦ ŀ ŎƻǊǇƻǊŀǘƛƻƴΣ ǿƘƻ 
discriminates against or harasses an employee in a 
way contrary to the Code, or who knew of the 
harassment and did not take steps to remedy the 
situation. 
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Legal Responsibility for Human Rights

Χ 5ƛǊŜŎǘ [ƛŀōƛƭƛǘȅ

ÅIn general terms, an employee who performs management 
ŘǳǘƛŜǎ ƛǎ ǇŀǊǘ ƻŦ ǘƘŜ άŘƛǊŜŎǘƛƴƎ ƳƛƴŘέ ƻŦ ŀƴ ŜƳǇƭƻȅŜǊΦ

Å{ŜƴƛƻǊ  ƳŀƴŀƎŜǊǎ ŀǊŜ ǇŀǊǘ ƻŦ ǘƘŜ άŘƛǊŜŎǘƛƴƎ ƳƛƴŘέ ƻŦ ǘƘŜ 
employer, and their actions are considered to be those of the 
organization.

ÅTherefore, an employer is liable for any breach of the Code
committed by a senior manager.
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Senior Managers

Χ 5ƛǊŜŎǘ [ƛŀōƛƭƛǘȅ

ÅIf a senior manager knew of workplace harassment 
ƻǊ ŀ άǇƻƛǎƻƴŜŘ ŜƴǾƛǊƻƴƳŜƴǘέ ŀƴŘ ŘƛŘ ƴƻǘ ǘŀƪŜ ǎǘŜǇǎ 
to remedy the situation, the organization could also 
be held liable.

ÅUpon becoming aware of harassment, a senior 
manager should take prompt and appropriate steps 
to remedy the situation.
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Senior Managers

Χ 5ƛǊŜŎǘ [ƛŀōƛƭƛǘȅ

ÅThis may involve arranging for an independent 
professional to mediate, to set up dialogue between 
the parties or to conduct an investigation and, if 
warranted, to suggest appropriate discipline.
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Legal Responsibility for Human Rights

Χ 5ƛǊŜŎǘ [ƛŀōƛƭƛǘȅ

ÅEven employees with limited supervisory authority may be 
ǾƛŜǿŜŘ ŀǎ ǇŀǊǘ ƻŦ ŀ ŎƻƳǇŀƴȅΩǎ άŘƛǊŜŎǘƛƴƎ ƳƛƴŘέ ƛŦ ǘƘŜȅ 
function, or are seen to function, as representatives of the 
organization.

ÅNon-ǎǳǇŜǊǾƛǎƻǊǎ Ƴŀȅ ōŜ ŎƻƴǎƛŘŜǊŜŘ ǇŀǊǘ ƻŦ ǘƘŜ άŘƛǊŜŎǘƛƴƎ 
ƳƛƴŘέ ƛŦ ǘƘŜȅ ƘŀǾŜ ŀǎǎǳƳŜŘ ǎǳǇŜǊǾƛǎƻǊȅ ŀǳǘƘƻǊƛǘȅΦ  CƻǊ 
example, a member of the bargaining unit who acts as a 
ƭŜŀŘ ƘŀƴŘ Ƴŀȅ ōŜ ŎƻƴǎƛŘŜǊŜŘ ǘƻ ōŜ ǇŀǊǘ ƻŦ ǘƘŜ άŘƛǊŜŎǘƛƴƎ 
ƳƛƴŘέΦ
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Legal Responsibility for Human Rights

(ii) Vicarious Liability

ÅThe employer may be liable when an employee 
contravenes the Codein the course of employment.

ÅUnder section 45 of the Code, this only applies to 
discriminatory conduct and not to cases of 
harassment.
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Legal Responsibility for Human Rights

Χ ±ƛŎŀǊƛƻǳǎ [ƛŀōƛƭƛǘȅ

ÅThe employer can be responsible even if it did not 
know  of the discriminatory conduct or did not 
condone it, and even if it actively discouraged that 
ŎƻƴŘǳŎǘ ǳƴŘŜǊ ǘƘƛǎ άǾƛŎŀǊƛƻǳǎ ƭƛŀōƛƭƛǘȅέ ǇǊƻǾƛǎƛƻƴ ƛƴ 
the Code.
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Legal Responsibility for Human Rights

Χ ±ƛŎŀǊƛƻǳǎ [ƛŀōƛƭƛǘȅ

ÅProactive steps on the part of an employer will be taken 
into account by a tribunal when ordering remedies.  This 
can result in the employer having to pay less in damages 
ŜǾŜƴ ǿƘŜƴ ƛǘ ƛǎ ŘŜŜƳŜŘ ǘƻ ōŜ άǾƛŎŀǊƛƻǳǎƭȅ ƭƛŀōƭŜέΦ

ÅAlso, an employer may be vicariously liable for the acts of 
third parties, such as consumers, visitors and customers, 
who discriminate against its employees.
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Anonymous Vandalism

Graffiti that is tolerated by an employer who does 
ƴƻǘƘƛƴƎ ǘƻ ǊŜƳƻǾŜ ƛǘ Ƴŀȅ ōŜ ŎǊŜŀǘƛƴƎ ŀ άǇƻƛǎƻƴŜŘ 
ŜƴǾƛǊƻƴƳŜƴǘέΦ  5ŜǇŜƴŘƛƴƎ  ƻƴ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ 
some persons may be humiliated or may experience 
feelings of hurt, anger and resentment because of a 
prohibited ground (i.e., sexual orientation, race) are 
not experienced by others in the same setting.
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Employees

ÅEmployees have a legal responsibility to treat fellow 
employees in a way that is consistent with the Code.

ÅA co-worker who infringes a right of another employee can 
be named as a personal respondent in a human rights 
complaint.

ÅAn employee who seeks accommodation for a need related 
to a ground in the Codemust give enough information to 
the employer to verify the need, and must specify what 
accommodation is required.
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Unions

ÅUnions and employers have a joint duty to make sure 
that workplaces are free of discrimination and 
harassment.

ÅUnions have a joint responsibility to ensure that 
workplace rules/policies do not infringe an 
ŜƳǇƭƻȅŜŜΩǎ ǊƛƎƘǘǎ ǳƴŘŜǊ ǘƘŜ Code.
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PART B -

Health and Safety Obligations
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Health and Safety Obligations

(i) General

(ii) Criminalization  of Workplace Safety

(iii) Workplace Violence and Harassment (Bill 168)
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Occupational Health & Safety Legal Background

ÅOutlines the general duties and responsibilities of 
employers and workers

ÅSet  standards and establish regulations on technical 
requirements

ÅPrescribe procedures to reduce risks and proceedings 
to enforce rights
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General Health and Safety Considerations

1. Internal Responsibility System

2. Duties of Employers and Employees

3. Right to Refuse Work

4. Right to Stop Work

5. Critical Accidents & Investigations

6. /ƻǊƻƴŜǊΩǎ LƴǉǳŜǎǘǎ ϧ LƴǾŜǎǘƛƎŀǘƛƻƴǎ
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Internal Responsibility System

ÅThe OHSA is based on a system where everyone in an 
organization has direct responsibility for health and 
safety as an essential part of the job

ÅIndirect responsibility:

ïJoint Health & Safety Committee

ïHealth & Safety Staff

ÅExternal, indirect responsibility:

ïSafe Workplace Associations

ïMOL provides education and support, as well as direct 
authority through issuing orders
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Duties of Employers

ÅDefinition of Employer (s. 1(1))

ÅGeneral Duties (s. 25)

ïAppoint competent supervisors (s. 1(1))

ÅPrescribed  Duties (ss. 25 & 26)

ÅReprisals Prohibited (s. 50)

ÅNotices Required from Employers (ss. 51-53)
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Duties of Supervisors

ÅDefinition of Supervisor (s. 1(1))

ÅDuties of a Supervisor (s. 27)

ÅNo Reprisals (s. 50)
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Duties of Constructors & Owners

ÅDefinition of Constructor and Owner (s. 1(1))

ÅDuties of Constructors (s. 23)

ÅDuties of Owner (s. 29)

ÅDuties of Owners & Constructors re:  Designated 
Substances (s. 30)



A steadfast commitment to our clients, since 

1919

Corporate Officers, Directors, Suppliers and Licensees

ÅDuties of Corporate Officers and Directors (s. 32)

ÅDuties of Suppliers (s. 31)

ÅDuties of Licensees (s. 24)

ÅLiability of Architects and Engineers (s. 32(2))
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Duties of Workers

ÅDefinition of Worker (s. 1(1))

ÅDuties of Workers (s. 28)

ÅDuties of everyonein the Workplace (ss. 50(2), 62(4) 
and 62(5))
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Criminalization of Workplace Safety:  
Potential Liability for Employers, 

Managers and Workers



A steadfast commitment to our clients, since 

1919

Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Since March 31, 2004:

ÅAddition of Section 217.1 of the Criminal Code of Canada 
creating a specific duty with respect to occupational health 
and safety

Å9ǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ǊǳƭŜǎ ŦƻǊ ŀǘǘǊƛōǳǘƛƴƎ ǘƻ άƻǊƎŀƴƛȊŀǘƛƻƴǎέΣ 
criminal liability for the acts of their representatives

Χ ŀƴŘ ŀƭǎƻ

ÅSetting out of factors to consider when sentencing an 
organization

ÅIdentification of optional conditions or probation a court 
may impose on an organization



A steadfast commitment to our clients, since 

1919

Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Section 217.1 of the Criminal Code of Canada

ά9ǾŜǊȅ ƻƴŜ ǿƘƻ ǳƴŘŜǊǘŀƪŜǎΣ or has the authority, to 
direct howanother person does work or performs a 
task is under a legal duty to take reasonable stepsto 
prevent bodily harmto that person, or any other 
ǇŜǊǎƻƴΣ ŀǊƛǎƛƴƎ ŦǊƻƳ ǘƘŀǘ ǿƻǊƪ ƻǊ ǘŀǎƪΦέ
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Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Section 217.1 of the Criminal Code of Canada

ÅNew duty dove-tails with s. 219 (Criminal Negligence), 
creating a new crime of occupational health and safety 
negligence.

ÅApplies to both individuals and organizations through the 
ǊŜǾƛǎŜŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŜǾŜǊȅƻƴŜέΦ

Å!ǇǇƭƛŜǎ ǘƻ ŀƭƭ ǿƘƻ άŘƛǊŜŎǘέ ƻǊ άƘŀǾŜ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ǘƻ ŘƛǊŜŎǘέΦ

ÅLƴǘǊƻŘǳŎǘƛƻƴ ǘƻ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άǊŜŀǎƻƴŀōƭŜ ǎǘŜǇǎέΦ

Å{ŜŜƪǎ ǘƻ ǇǊŜǾŜƴǘ άōƻŘƛƭȅ ƘŀǊƳέΦ

ÅProtection of the public and of workers.
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Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Criminal Liability of individuals with respect to OH & S

In order for an individualto be found guilty of occupational 
health and safety criminal negligence, the prosecution will 
have to establish, beyond a reasonable doubt, that:

1. The accused individual directed how another person did 
work or performed a task or had the authority to do so

2. The accused individual failed to take reasonable steps to 
prevent bodily harm to another party arising from the 
work or task

3. And in doing so, he showed wanton or reckless disregard 
for the lives or safety of other persons.



A steadfast commitment to our clients, since 

1919

Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Criminal Liability of individuals with respect to OH & S

Organization:

ïPublic  body, body corporate, society, company, firm, partnership, 
trade union or municipality, and, under certain conditions, an 
association of persons.

Representative:

ïAny director, partner, employee, member, agent or contractor or 
organization.

Senior Officer:

ïAny director, partner, employee, member, agent or contractor of 
the organization playing an important role in the establishment of 
ǘƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴΩǎ ŀŎǘƛǾƛǘƛŜǎΣ ƛƴŎƭǳŘƛƴƎ ŀ ŘƛǊŜŎǘƻǊΣ ǘƘŜ ŎƘƛŜŦ ŜȄŜŎǳǘƛǾŜ 
officer and the chief financial officer.
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Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Criminal Liability of Organizations with Respect to OH & S

In order for an organizationto be found guilty of occupational 
health and safety criminal negligence, the prosecution must 
establish, beyond a reasonable doubt, that

1. A representative of the organization (acting within the scope of his authority)

ï Directed how another person did work or performed a task OR

ï Had the authority to do so

2. That the same representative of the organization

ï Failed to take reasonable steps to prevent bodily harm to another 
party arising  from the work or task
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Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Criminal Liability of Organizations with Respect to OH & S

3. In doing so, that the representative of the organization 
showed wanton or reckless disregard for the lives or safety 
of other persons;

4. AND  that the behaviour of the senior officer(s) 
ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ǘƘŜ ŀǎǇŜŎǘ ƻŦ ǘƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴΩǎ ŀŎǘƛǾƛǘƛŜǎ 
that is relevant to the offence departed markedly from the 
standard of care that, in the circumstances, could 
reasonably be expected to prevent the commission of the 
infraction.
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Criminalization of Workplace Safety:  Potential
Liability for Employers, Managers and Workers

Penalties for Individuals

An individual found guilty of criminal negligence (an 
indictable offence) may be subject to:

ïIn case of death:  imprisonment for life

ïIn case of injury:  imprisonment for a term not exceeding 
10 years


