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Boundaries on Management Rights
A Common Law
A Statute
A Collective Agreements

A Internal Policies and Procedures (deiposed
boundaries)

gl



Statutory Duties

Two sources of statutory duties impacting
management rights include:

A OntarioHuman Rights Code

A Occupational Health and Safety Act
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Human Rights Obligations

TheHuman Rights Codequires that
employers:

a. Provide a workplace free of harassment.

b. Refrain from discriminatory practices.
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Human Rights Obligations
Preventing Harassment

Human Rights Code

Section 5(2)

Harassment in Employmeng Every person who is an
employee has right to freedom from harassment in the
workplaceby the employer oagent of the employeior by
another employee because of race, ancestry, place of
origin, colour, ethnic origin, citizenship, creed, sex, sexual
orientation, age record of offences, marital status, family
status or disabillity.
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Human Rights Obligations
Preventing Harassment

Human Rights Code

Section 10(1)
X
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comment or conduct that is known or ought reasonably to
be known to be unwelcome.
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Human Rights Obligations
Discrimination Free Workplace

Human Rights Code
Section 5(1)

Every person has right to equal treatment with
respect to employment without discrimination
0SOldzaS 2+tX

race, ancestry, place of origin, colour, ethnic origin,
citizenship, creed, sex, sexual orientation, age, recor
of offences, marital status, family status, or handicap

(disability) Eions
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Legal Responsiblility for Human Rights

A Employers have the primary obligation to make sure their
workplace is free from discrimination and harassment.

A Employers are expected to proactively provide a workplace
where human rights are respected and employees afforded
equal opportunities.

A Employers must respond to allegations of human rights
complaints, human rights violations in a timely and effective
mannetr.
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Duties of Employers

In order for an employer to show that it met the legal
responsiblility, the employer must demonstrate that:

A It does not consent to harassment or inappropriate
conduct in the workplace,

A It exercised due diligence to prevent such conduct
from being committed; and

A It exercised due diligence in responding to
complaints of inappropriate conduct and
harassment.
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Legal Responsibilities for Human Rights

If an employee believes the employer has not met its
obligation, a claim can be made to/under the

following avenues:

1) Human Rights Tribunal

2) The Courts
3) Collective Agreement Grievances
4) Internal Employer Policies
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Legal Responsiblility for Human Rights

Employers violate th€odewhen they:

1. Directly or indirectly, intentionally or unintentionally
Infringe theCode

2. Constructively discriminate;

3. Do not directly infringe th€odebut rather
authorize, condone, adopt or ratify behaviour that
IS contrary to theCode
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Legal Responsiblility for Human Rights

(1) Direct Liability

A The employer is liable for the acts of an employee
gK2 Aada | AGRANBOUGAYIT YAY
discriminates against or harasses an employee In a
way contrary to theCode or who knew of the
harassment and did not take steps to remedy the
situation.
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Legal Responsiblility for Human Rights

X 5ANBOU [AloOoAfAGES

A In general terms, an employee who performs management
RdziASa Aa LINL 2F U0UKS aRAN
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employer, and their actions are considered to be those of the
organization.

A Therefore, an employer is liable for any breach of Gusle
committed by a senior managetr.
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Senior Managers

X 5ANBOG [AlFOoOAftAGE

A If a senior manager knew of workplace harassment
2N I GaLIRA&A2YSR SYODOANRYY!
to remedy the situation, the organization could also
be held liable.

A Upon becoming aware of harassment, a senior
manager should take prompt and appropriate steps
to remedy the situation.
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Senior Managers

X 5ANBOG [AlFOoOAftAGE

A This may involve arranging for an independent
professional to mediate, to set up dialogue between
the parties or to conduct an investigation and, If
warranted, to suggest appropriate discipline.

gl



Legal Responsiblility for Human Rights

X 5ANBOG [AlFOoOAftAGE

A Even employees with limited supervisory authority may be
OASGSR a4 LINIL 2F | O2YLI Y
function, or are seen to function, as representatives of the
organization.

ANond dzLISNIDA A2NR Yl é 0S O2yaA
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example, a member of the bargalnlng unit who acts as a
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Legal Responsiblility for Human Rights

(1) Vicarious Liability

A The employer may be liable when an employee
contravenes theCodean the course of employment.

A Under section 45 of th€ode this only applies to
discriminatory conduct and not to cases of
harassment.

gl



Legal Responsiblility for Human Rights

X +AOFNAKR2dza [AlFO6Af AGER

A The employer can be responsible even if it did not
know of the discriminatory conduct or did not
condone it, and even If it actively discouraged that
O2Yy RdzOU0 dzy RSNJ G KA& & oA Ol
the Code
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Legal Responsiblility for Human Rights

X +AOFNAKR2dza [AlFO6Af AGER

A Proactive steps on the part of an employer will be taken
iInto account by a tribunal when ordering remedies. This
can result in the employer having to pay less in damages
SOSY 6KSY AU Ada RSSYSR 2

A Also, an employer may be vicariously liable for the acts of
third parties, such as consumers, visitors and customers,
who discriminate against its employees.

gl



Anonymous Vandalism

Graffiti that Is tolerated by an employer who does
V20KAY3 G2 NBY2OS Al YI ¢
SYOGANRYYSYUEoD 5SLISYRAY:
some persons may be humiliated or may experience
feelings of hurt, anger and resentment because of a
prohibited ground (i.e., sexual orientation, race) are
not experienced by others in the same setting.
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Employees

A Employees have a legal responsibility to treat fellow
employees in a way that is consistent with tGede

A A coworker who infringes a right of another employee can
be named as a personal respondent in a human rights
complaint.

A An employee who seeks accommodation for a need relatec
to a ground in theCodemust give enough information to
the employer to verify the need, and must specify what
accommodation Is required.
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Unions

A Unions and employers have a joint duty to make sure
that workplaces are free of discrimination and
harassment.

A Unions have a joint responsibility to ensure that
workplace rules/policies do not infringe an
SYLJ 28SSQa NGodeKia dzy RS NJ
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Health and
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Health and Safety Obligations

() General
(i) Criminalization of Workplace Safety

(1) Workplace Violence and Harassment (Bill 168)
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Occupational Health & Safety Legal Backgroun

A Outlines the general duties and responsibilities of
employers and workers

A Set standards and establish regulations on technica
reguirements

A Prescribe procedures to reduce risks and proceeding
to enforce rights
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General Health and Safety Considerations

nternal Responsibility System

Dutles of Employers and Employees

Right to Refuse Work

Right to Stop Work

Critical Accidents & Investigations

./ 2NRPYSNRa LyljdzSaaga g Ly
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Internal Responsibility System

A TheOHSAs based on a system where everyone in ar
organization has direct responsibility for health and
safety as an essential part of the job

A Indirect responsibility:
I Joint Health & Safety Committee
I Health & Safety Staff

A External, indirect responsibility:
I Safe Workplace Associations

I MOL provides education and support, as well as direct
authority through issuing orders
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Duties of Employers

A Definition of Employer (s. 1(1))

A General Duties (s. 25)
I Appoint competent supervisors (s. 1(1))

A Prescribed Duties (ss. 25 & 26)

A Reprisals Prohibited (s. 50)

A Notices Required from Employers (Ss-5
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Duties of Supervisors

A Definition of Supervisor (s. 1(1))
A Duties of a Supervisor (s. 27)

A No Reprisals (s. 50)




Duties of Constructors & Owners
A Definition of Constructor and Owner (s. 1(1))
A Duties of Constructors (s. 23)
A Duties of Owner (s. 29)

A Duties of Owners & Constructors re: Designated
Substances (s. 30)
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Corporate Officers, Directors, Suppliers and Licensee:

A Duties of Corporate Officers and Directors (s. 32)
A Duties of Suppliers (s. 31)
A Duties of Licensees (s. 24)

A Liability of Architects and Engineers (s. 32(2))
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Duties of Workers
A Definition of Worker (s. 1(1))
A Duties of Workers (s. 28)

A Duties ofeveryonein the Workplace (ss. 50(2), 62(4)
and 62(5))

gl



Criminalization of Workplace Safety:
Potential Liability for Employers,
Managers and Workers
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Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Since March 31, 2004.

A Addition of Section 217.1 of th@riminal Code of Canada
creating a specific duty with respect to occupational health
and safety

Aoaidlrof AaKYSYd 2F NHzZ Sa F2 N
criminal liability for the acts of their representatives

X YR |faz

A Setting out of factors to consider when sentencing an
organization

A ldentification of optional conditions or probation a court
may Impose on an organization
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Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Section 217.1 of th&€riminal Code of Canada

A9 PSNE 2YyS goKhhs tlinalrReiEpl 1 S ¢
directhowanother person does work or performs a
task is under a legal duty take reasonable ste@ds
preventbodily harmto that person, or any other
LISNARZ2Y S FNRAaAaAY3 FTNRY OKI
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Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Section 217.1 of th&€riminal Code of Canada

A New duty dovetails with s. 219 (Criminal Negligence),
creating a new crime of occupational health and safety
negligence.

A Appligs to bptrv\ indjvigluals and o,rganizations throughA th'eA

NEOAAaSR RSTAYAUAZY 2F aSUOS)
AL ASa a2 |ff 6K2 GRANBOU
ALYONRRdAzZOUAZ2Y U2 0UKS O2yOSLJ
A{SS1a (2 LINBYOSYl Gaqo2RAfé& K
A Protection of the public and of workers.
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Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Criminal Liability of individuals with respect to OH & S

In order foran_individualto be found guilty of occupational
health and safety criminal negligence, the prosecution will
have to establish, beyond a reasonable doubt, that:

1. The accused individual directed how another person did
work or performed a task or had the authority to do so

2. The accused individual failed to take reasonable steps to
prevent bodily harm to another party arising from the
work or task

3. And in doing so, he showed wanton or reckless disregard
for the lives or safety of other persons.
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Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Criminal Liability of individuals with respect to OH & S

Organization:

I Public body, body corporate, society, company, firm, partnership,
trade union or municipality, and, under certain conditions, an
association of persons.

Representative:

I Any director, partner, employee, member, agent or contractor or
organization.

Senior Officer:

I Any director, partner, employee, member, agent or contractor of
the organization playing an important role in the establishment of
0KS 2NEHIFIYATFIGA2yQa | OUADAGASAZ
officer and the chief financial officer. Eyans




Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Criminal Liability of Organizations with Respect to OH & S

In order foran organizationto be found guilty of occupational
health and safety criminal negligence, the prosecution mus
establish, beyond a reasonable doubt, that

1. A representative of the organizati@aing within the scope of his authority)
I Directed how another person did work or performed a t@dR
I Had the authority to do so

2. That the same representative of the organization

I Failed to take reasonable steps to prevent bodily harm to another
party arising from the work or task
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Criminalization of Workplace Safety: Potential
Liability for Employers, Managers and Workers

Criminal Liability of Organizations with Respect to OH & S

3.

In doing so, that the representative of the organization
showed wanton or reckless disregard for the lives or safety
of other persons;

AND that the behaviour of the senior officer(s)
NBaLR2yairotsS F2N 0KS | aLISOQ
that is relevant to the offence departed markedly from the
standard of care that, in the circumstances, could

reasonably be expected to prevent the commission of the
Infraction.
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