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Tel: (418) 326-1312
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A Teiae

Andrew Scarlett
149 Safiford'Ave. S.
Hamﬂ’bon ON L8M 2H1
via courfer

Please: address all correspondence to:

>>

Tribunal des droits de la personne

" de I'Ontario

Addresser toute comaspondence 4.

Le greffier

655, rue Bay, 14e &tage

Toronto (Ontarie) M7A 243

Tél.: 416-326-1312

Sans frais; 1-8658-558-0322
Taléscrinteur; 416-326-2027
Télscripteur sans frais: 1-868-507-1240
Talde.: 416-326-2199

Teéléc sans frals; 1-866-355-6099
Courriel: hrio.registrar@ontario.ca
Site Web: www.hrto.ca

Hamllton Héalth Sciences Corporatlon . Mark Zega

Attn Ban ‘Karschti
,1200 aln St. W.
rHamiltenON L8N 325
i!!a cou ier .

Evans, Philp LLP
via fax: 1-905-525-7897

R Scarlett v. Hamilton Health Sciences Corporation
HRTO File Number: 2008-00504-| K

Pj‘ég_sugjng ep¢losed a decision of the Tribunal in this matter, dated January 4, 2010.
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HUMAN RIGHTS TRIBUNAL OF ONTARIO

BETWEEN:
: | Andrew Scarlett
' Applicant
_-and-'
Hamilton Health Sciences Corporation |
Respondent
DECISION
- Adjudicator: . Sherry Liang
Date: | Januar.y 4,2010
" File Number: 200800504
Citation: 2010 HRTO 5
indexed as: Scarlett v. Hamilton Health Sciences Corporafion
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_ APPEARANCES:

' )
- Andrew Scarlett, Applicant ) On his own behalf

NI -;__Hafnilton Health Sciences Corporation,
' ""Respondent

Mark Zega, Cour_usel
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[11 This is an Application filed on October 8, 2008, under section 34 of Part IV of the
Human Rights dee, R.S.0. 1990, c. 'H.19, as amended (the “Code”). The applicant
alleges that his employer, the Hamilton Health Sciences Corporation (the “Hospital”)
discriminated against him on the basis of disability in terminating his employment
effective August 26, 2008.

BACKGROUND

| '[2]1 - 'As of the date of his discharge, the applicant had been employed by the Hospital
for approximately six and a half years, most recently in the position of Co-
I Generation/Building Operator. He was represented in his employment by the Canadian
‘ Uﬁion-ofg" Public Employees, Local 4800 (“CUPE”). CUPE has filed a grievance
challenglng the applicant’s discharge. At the time of the heanng of this Appllcation the

. arbltratlon of that grievance was sfill pendmg

. [-31* = "Dci‘ring the year 2008. the applicant experienced a number of absences from the
workplace Most significantly, he was off work from June 18 uniil his discharge. The
appllcant was denied sick pay, on the basis that the information he provided did not

| supnort a total disability. The applicant remained off work and the Hospital subsequently

tenmnated his employment, considering him absent from work without leave and re1y|ng
on g "deemed termmatnon prowswn in the collective agreeme‘p}{tﬁ

[4] -The applicant's entitlement to sick pay was the subject of a grievance which was
referred 1o arbifration under a special expedited procedure for the resolution of such
dlsputes (the “ADRP process”). This resulted in a decision of an arbitrator on February
- 16, 2009, (the “Mikus award"), in which the arbitrator found that the applicant did not
iﬁsé%!ifx for sk pay. |

'[5] The Hospital takes the position that the matter of the appllcants entlt[ement to
"suck pey has been decided by the arbitrator and cannot be re itigated. The applicant
does not dlspute this. In arriving at my determinations, | have accepted the arbitrator’'s
ﬁndmgs 1o the extent they overlap with issues befare me. i am satisfied that the legal

G
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doctrine of “isshe estoppel” applies to prevent the app'!icaht from challenging the
essential issue decided by the arbitrator (whether the medlcat evidence supported a
fi ndmg of total disability} and any constituent issue or fact put before the arbitrator on
which she made a determination (see Danyluk v. Ainsworth Technologfes Inc., 2001
SCC 44, [2001] 2 S.CR. 460).

[6] - -Although the Application raises a number of issues, the scope of the Application -
'was. narrowed through correspondence prior to the hearing and the Tribunal's Interim
Decision 2009 HRTO 731 (CanLll). The Application as originally framed allegés
discrimination in the applicant’s dismissal, as well as in the denial of sick pay, on the
grounds of disability and race. in his'materials, the appllit;:gtl]; also made a claim of
“systemic, discriminatory practices” in the administration of th§;é§ick plan. He wished to
challenge the findings in the Mikus award as based orj::;‘?ﬂawed and inadequate
__infg_rgjhatign“. By the time of the hearing, the applicant had v;;ilt-\hdrawn the allegations of
disqﬁmin;ition on the basis of race. He confirmed that he was not seeking to overturn
the finding in the Mikus award that he was not entitled to sick pay. At the hearing, the
- -applicant. further ciarified that he was limiting his claim to the temmination of his
--empleyment, and was not advancing a claim about discrimination in the administration

pf_;:t;h__a ._Hospftal’s sick plan. |

, [7] The Tribunal also made certain rulings at the hearlng on the scope of the
-,eVIdence Despite the applicant’s position that.he was not cha]lenglng the Mikus award
,he had served a Tribunal summons on Ms. Mikus. The appllcant stated that he wished
to "question her expértise with hernias”, as well as cross-examme her about some of
_her fi indings.

[8] Counsel for Ms. Mikus appeared at the hearlng to oppose the summons, | ruled
| ';that the ewdence of the arbitrator was 1nadm|ss:ble The Tribunal does not act as an
appeal court from decisions of arbitrators. Their demsmns are final and binding, subject
only to jUdlCial review, and cannot be challenged through seeklng to cross-examine an
_arbatrator at a Tribunal proceeding. In addition, | note that section 120( 2) of the Labour
':Relat:ons Act 1995, S.0. 1995 C.1, ScheduIeA(the “LRA”) provudes that an arbitrator

- s

ESRRFT
N oo

R

01/04/2010 HON 17:13 [TX/RX NG 6813] @005






