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November 3, 2009

Via Courier
Terry Karamesinis Grantley Howell
1477 Regional Rd. 9 USW Local 7135
Windham, ON NOE2AQ 350 Kenilworth Avenue N.
Hamilton, ON L8H 4T3
National Steel Cars Ltd. Larry G. Culver
¢/o Hal Bruckner Evans Philp LLP
602 Kenilworth Avenue North 1 King Street West, 16™ Floor
Hamilton, ON L8N 3J4 Commerce Place
P.O. Box 930, Station A
Hamilton, ON L8N 3P9
Tony Gauthier

¢/o National Steel Cars Ltd.
602 Kenilworth Avenue North
Hamilton, ON L8N 3J4

Re: Terry Karamesinis v. National Steel Cars Ltd. and Tony Gauthier
HRTO Fite No.: T-0422-08

Piease find enclased a Decision of the Tribunal, dated November 3, 2009 in the above-
mentioned matter.

Please address any inquiries or communication concerning the enclosed to the Registrar-
Transition, Ms. Patricia M. Grenier at the above address.

Sincerely,
Marlene Mock

Adjudicative Support Assistant
lenclosure

Whitten materials aver 25 pages, bound material, or material separated with tabs must be sent in
duplicate.
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[1]  This is an Application filed pursuant to section 53(3) of Part IV of the Human
Rights Code, R.S.0. 1990, ¢. H.19 as amended (the “Code™) on November 28, 2008.
The respondents, National Steel Car Ltd. (*NSC”) and Tony Gauthier, have brought a
Request for Order During Proceedings that the Application be dismissed on the basis
that the matter has been setfled (“Request for Dismissal’). A Case Resolution
Conference (“CRC") was held on October 9, 2009 to address the Request for Dismissal.

ADJOURNMENT REQUEST

[2] At the outset of the CRC, the applicant's representative sought an adjournment
on the basis that he had not had a sufficient opportunity to prepare for the CRC. In this
respect, he referred to the fact that he had other matters to deal with in his position as
Recording Secretary for the United Steelworkers of America, Local 7135 (the “Union”),
the applicant's former bargaining agent. [n particular, the applicant's representative
referred to the fact that there had been a three month strike at NSC commencing in
Aprit 2009 and to the fact that the applicant’s representative had had to leave Canada
for a period of two weeks in August, 2009 because of a death in his immediate family.
In support of the adjournment request, the applicant's representative also referred to the
fact that the respondents had not filed their Response to the Application until March 25,
2009, which was past the deadline for filing 2 Response. The respondents opposed the
adjournment request.

3] After considering the parties’ submissions, | denied the request on the basis that
the applicant and his representative had had ample time in the period after March 25,
2009, when the respondents filed both their Response to the Application and their
Request for Dismissal, to prepare for the CRC scheduled for October 9, 2009. The
CRC therefore proceeded as previously scheduled to address the respondents’
Request for Dismissal.

THE REQUEST FOR DISMISSAL

[4] The respondents take the position that the subject matter of the present
Application has been appropriately dealt with within the meaning of section 45.1 of the
Code having regard to a settliement reached between NSC, the Union and the applicant



on or about July 25, 2006 resolving all of the applicant's outstanding grievances as of
that date. The respondents also rely on a settlement dated October 20, 2006 between
NSC, the applicant, and the Union of the applicant‘s discharge grievance and rely on a
full and final release signed by the applicant on October 27, 2006 in connection with his
employment and the termination of his empioyment with NSC.

Factual Background

[5] The applicant did not dispute any the facts upon which the respondents sought to
rely in support their Request for Dismissal. The parties therefore agreed to stipulate as
agreed the facts set out in Mr. Bruckner's affidavit dated September 17, 2009 (the
“Affidavit’). It was not therefore necessary for Mr. Bruckner to testify in person or by
telephone as previously contemplated might occeur.

[6] In addition to the facts set out in the Affidavit, the parties stipulated their
agreement that none of the applicant's grievances referred to in the Affidavit were
adjudicated to conclusion on their merits. The applicant’s representative also called
evidence in connection with the Request for Dismissal from the applicant.

[7] The applicant acknowledged in his testimony that the grievances which he
settled on July 25, 2006 (the “July 2006 Settlement”) deal with the same incidents
referred to in the present human rights Application and that the Application does not
raise any additional issues beyond those addressed by his grievances. Generally
speaking, both involve the applicant’s allegations of harassment by NSC due to a
workplace injury he suffered in 2005 and the applicant’s allegations that NSC failed to
accommodate that workplace injury. The July 2006 Settlement was reached on the day
of the arbitration hearing scheduled before Arbitratar Kaplan, who had been appointed
by the Union and NSC to hear the applicant's outstanding grievances.

[8]  Shortly after the July 2006 Settlement, the applicant’s employment with NSC was
terminated. NSC took the position that his employment was terminated as a result of a
cuiminating incident which occurred on August 25, 2006 when the applicant failed to call
in or report to work. The applicant's employment had initially been suspended as a







