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Agreed Facts and Issues

The Applicant Therese West was injured in a motor vehicle accident on April 4 2002 She

applied for and received statutory accident benefits from AvivaCarrada Inc Aviva payable

under the Schedule
l

i
The Statutory Accident Benefits Schedule Accidents on or aJter November l 1996 Ontario Regulation

03 96 as amended
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At the time of the accident Ms West was self employed as an accounlant comptroller Sirice the

accident bls West has tried doing tax returns for family and friends and has experimented with

making videos on her computer and working with her photography equipment She has not since

the accidenl earned any income as a result of the above noted efforts

Avivapaid IRBs from April 12 2002 at 400 per week

By Notice of Stoppage dated April 19 2004 Aviva terminated weekly incmne replacement

benefits IRBs effective May 7 2004 on the basis that the medical documentation in its

possession at the time did not support entitlement to ongoing IRBs beyond 104 weeks post

accident Ms West disputed Avivas decision and requcstcd a 17isability DAC assessment

A Disability DAC assessment was conducted in September and October 2004 The DAC

concluded that Ms West did not suffer from a complete inability to engage in any employment

for which she was reasonably suited by education training or experience Aviva sent an

Explanationof Benefits Payable dated November 1 2004 confirming its initial decision that

benefits were no longer payable and confirming that IRBs had been stopped

Shortly afterward in November and December 2004 Ms West participated in a Pain Program at

Hamilton Health Sciences Chedoke Rehabilitation Centre

On March 24 2005 Ms West submitted an Application for Mediation disputing Avivas

termination of IRBs and the Disability DACs finding that she did not meet the disability test for

cntitlcmcnt to ongoing IRBs The issue failed at mediation which was conducted on August 4

2005

Ms West has never commenced a court proceeding or arbitration in respect ofAvivas

termination ofher IRBs nor does Ms West dispute that the termination was proper

Several months after the failed mediation Ms West underwent a psychologicalassessment over

three days in March 2006 A further year later in March 2007 Ms West underwent a physiatry

assessment over two days A fiirtlier psychological assessment was conducted in April 2007
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By letter dated June 4 2007 Ms Wests counsel requested that Aviva consider reinstating

Ms Wests IRBs and enclosed reports relating to the physiatryand psychologicalassessments

that were conducted in March and Apri12007

Aviva denied Ms Wests request for reinstatement of her IRBs on the basis that her claim to

further IRBs was statute barred by operation of the limitation period set out in section 281 1 of

the Insurance Act R S O 1990 c 1 8 as amended and section 51 of the Schedule

Ms West disputed that her claim for further IRBs is limitation barred Ms West maintained that

her condition has deteriorated and results in new circumstances for which she provided fresh

notice and a fresh claim Ms West noted thai she is only claiming IRBs from June 4 2007 when

Aviva received notice ofher deteriorated condition and she requested reinstatement of IRBs She

does not seek IRBs for the period from the initial termination on May 7 2004 to June 4 2007

The parties were unable to resolve their dispute throughmcdiation and Ms West applied for

arbitration at the Financial Services Commission of Ontario under the Insurance Act R S O

1990 c L8 as amended

The preliminary issue is

1 Is Ms West precluded from proceeding to arbitration on the basis that her claim is statute

bar ed pursuant to section 281 1 of the Insurance Act and section 51 of the Schedule

Result

1 Ms West is precluded from proceeding to arbitrationas her claim for income

replacement benefits is statute barred pursuant to section 281 1 ofthe Insurdnce Act and

section 51 of the Schedule
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ANALYSIS

Both parties agreed that the issue before me as framed is narrow The parties framed the

questionas follows

Can a person avoid an intervening limitation period with respect to a claim for

income replacement benefiis afrer a valid termination of these benefits by the

insurer via the submission of a new request for income replacement benefits

based on a subsequentphysical or psychological deterioration in the insureds

condition post termination

Essentially as I see it the question is whether Ms West can reapply for post 104 week IRBs on

the basis that a deterioraticn in her condition has resulted in new circumstances that may now

meet the disability test even though it has been more than two years since the insurer refused to

pay post 104 week IRBs based on circumstances as they existed at that earlier time

As stated above the parties agreed that the time to dispute Avivas prior denial in 2004 had long

espired pursuant to the limitation period set out in section 281 1 of the Insurance Act and section

51 ofthe Schedule Those provisions provide as follows

Section 51 of the Schedule

51 1 A mediation proceeding or evaluation under section 280 or 280 1 of the

Insurance Act or a court proceeding or arbitration under clause 281 1 a or b

of the Act in respect of a benefit under this Regulation shall be commenced
within two years after the insurers refusal to paythe amount claimed

2 Despite subsection t a court proceeding or arbitration under clause 281 1

a or b of the Insurance Act may be commenced within 90 days after the

mediator reports to the parties under subsection 280 8 of the Act or within 30

days after the person performing the evatuation pro rides a report to the parties
under section 280 1 ofthe Act whichever is later O Reg 403 96 s 51

Section 281 1 of the Insurance Act

281 1 1 A mediation proceeding or evaluation under seclion 280 or 280 1 or a

court proceeding or arbitration under section 281 shall be commenced within two

years after the insurers refusal to pay the benefit claimed 2002 c 24 Sched B

s 39 6



WEST and AVIVA

FSCO A08 000170

Exception

2 Despite subsectiori 1 a proceeding or arbitration under clausc 281 I a

or b may be commenced

a if there is an evaluation under section 280 1 within 30 days after

the person performing the evaluation reports to the parties under

clause 280 1 4 b

b if mediation fails but there is no evaluation under section 280 1

within 90 days afrer the mediator repoits to the parties under
subsection 280 8 2002 c 24 Sched B s 39 6

The parties also agreed that the issue of whether Ms Wcst did or did not suffer a deterioration is

not before me In the event I find that Ms West is not precluded from proceeding with her

applicationon the basis of the narrow issue before me the parties agreed that the determination

ofwhether or not Ms West in fact suffered a deterioration in her physical or psychofogical

condition and any other findings of fact that may affect Ms Wcsts claim are matters for a full

hearing on the merits

The preliminary issue hearing proceeded on the basis of an agreed statement of facts The

essential facts have been set out above

I will dispose of one argument put forward by Aviva before dealing with what I see as the heart

of the issue Aviva argued that Ms Wests attempt to advance an IRB claim after the expiration

of a limitation period on the basis that she suffered a relapse or deterioration in her condition is

an attempt to introduce the concept ofdiscoverability FSCO case law has found that engaging

the discoverability rule is a power that resides in a courts inherent jurisdiction a power that

arbitrators do not possess I agree However I do not agree that the questionput to me on this

preliminary issue hearing invokes the discoverability rule While there may be instances of

impairments or underlying medical conditions not being reasonably discoverable until some laler

event the agreed facts on this preliminary issue hearing suppose that there has been a

deterioration ofMs Wests condition not the late discovery of a previouslyexisting condition

Therefore I do not find the discoverability rule relevantto the preliminary issue at least not on

the agreed facts before me
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