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Issues

The Applicant moves for an order excludingthe expert reports Aviva Canada Inc Aviva

obtained from Brigham Associates Inc from the arbitrationhearing and in the alternative an

order requiring Aviva to fund replies to these reports

The issues are

1 Are the reports Aviva obtained from Brigham Associates Inc admissibleat the arbitration

hearing regarding Mr Borowskis entitlement to a catastrophic designation

2 If the reports are admissible does Avivahave an obligation to fund replies to these reports

under section 24 or 42 of the Schedule
1

1The StatutoryAccident Benefzts Schedule Accidents on or after November 1 1996 Ontario Regulation
403 96 as amended
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Result

1 The reports Aviva obtained from Brigham Associates Inc are admissible at the arbitration

hearing

2 Aviva does not have an obligation to fund replies to these reports under section 24 or 42 of

the Schedule

SCOPE OF MOTION

Mr Borowski sought a rulingprecludingAviva from submitting that it is premature to decide

whether to exclude the subject reports on the grounds that they are of little probative value

Mr Borowski argued that Aviva was estopped from taking this position becauseAviva agreed

that admissibility ofthe reports would be determined in advance ofthe hearing

Aviva submitted that its objection was properly made because when it agreed that the issue

would be determinedbywayofa pre hearing motion the only position that Mr Borowski had

taken was that the reports should be excluded since they were obtained in breach ofsection 42 of

the Schedule

I ruled that Avivas agreement was not a concession that every argument that Mr Borowski

chose to raise on admissibility ofthe reports was properly the subject ofthis motion I also

informed the parties that the issue was largely moot because Avivas concern that a pre hearing

determination ofprobative value would usurp the role of the hearing Arbitrator was resolved by

the fact that I will be presiding at the hearing as well as the motion

FACTS

The facts are not in dispute Nlr Borowski was irijured in a motor vehicle accident on

October 24 2001 He applied for and received statutory accident benefits from Aviva payable

under the Schedule The parties disagree on his entitlement to certain further benefits and on

whether Mr Borowski sustained a catastrophic impairment as a result of the accident
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In January 2007 Mr Borowski submitted an Application for Determination of Catastrophic

Impairment supported by a report authored by Dr Ronald Kaplan Pursuant to section 42 of the

Schedule Aviva gave Mr Borowski notice in March 2007 that it required him to attend medical

examinations regarding this issue Mr Borowski attended the examinations deemed necessaryby

the three person medical team Aviva chose The team delivered its reports in August 2007 and

based on these reports Aviva determined that Mr Borowski did not sustain a catastrophic

impairment as a result ofthe accident Mr Borowski obtained rebuttal reports authored by a

three person team ofhis choice pursuant to section 42 1 ofthe Schedule

Mr Borowski applied for mediationand aftermediation failed to resolve the dispute he applied

for arbitration A pre hearing was held on Apri129 2008 Aviva served Mr Borowski with the

three reports at issue in this motion on May 4 2008 They were authoredby three doctors from

the United States who conduct business under the name ofBrigham Associates Counsel for

Aviva retained Brigham Associates to conduct a paper review of the material in Avivas

possessionand give their opinion on whether Mr Borowski had sustained a catastrophic

impairment Aviva provided Brigham Associates with copies ofMr Borowskis medical

records it had received and copies ofthe reports of its doctors and Mr Borowskis doctors

Aviva did not seek Mr Borowskis consent Brigham Associates concluded that Mr Borowski

did not sustain a catastrophic impairment as a result ofthe accident

PARTIES POSITIONS

Mr Borowskis position is that the reports from Brigham Associates should be excluded

because his contract with Aviva and the Schedule provide a complete code ofAvivas rights of

access to his medical records and its use ofthose records He argues that since neitherhis

contract nor the Schedule specificallyprovides that Aviva may disclose his medical records

except in the context of an examination under section 42 of the Schedule Aviva is precluded

from disclosing those records except for the purpose ofa section 42 examination Aviva

therefore obtained the reports from Brigham Associates by breaching his right to privacy


