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Issues:

The Applicant moves for an order excluding the expert reports Aviva Canada Inc (“Aviva”) |
obtained from Brigham & Associates Inc. from the arbitration hearing and, in the alternative, an

order requiring Aviva to fund replies to these reports.

The issues are:

1. Are the reports Aviva obtained from Brigham & Associates Inc. admissible at the arbitration

hearing regarding Mr. Borowski’s entitlement to a catastrophic designation?

2. If the reports are admissible, does Aviva have an obligation to fund repliés to these reports
under section 24 or 42 of the Schedule?!

Y 7he Statuta)y Accident Benefits Schedule — Accidents on or after November 1, 1996, Ontario Regulation
403/96, as amended. ' o
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Resu'lt: o

1. The reports Aviva obtained from Brigham & Associates Inc. are admissible at the arbitration

hearing.

2. Aviva does not have an obligation to fund replies to these reports under section 24 or 42 of
the Schedule.

'SCOPE OF MOTION:

Mr. Borowski sought a ruling precluding Aviva from submitting that it is premature to decide
whether to exclude the subject reports on the grounds that they are of little probative value.
Mr. Borowski argued that Aviva was estopped from taking this position because Aviva agreed

- that admissibility of the reports would be determined in advance of the hearing.

Aviva submitted that its objection was properly made because, whén it agreed that the issue

would be determined by way of a pre-hearing motion, the only position that Mr. Borowski had
taken was that the reports should be excluded since they were obtained in breach of section 42 of
the Schedule. |

I ruled that Aviva’s agreement was not a concession that every argument that Mr. Borowski
chose to raise on admissibility of the reports was properly the subject of this motion. I also

- informed the parties that the issue was largely moot, because Aviva’s concern that a pre-hearing
determination of probative value would usurp the role of the hearing Arbitrator was resolved by

the fact that I will be presiding at the hearing as well as the motion.
FACTS:

The facts are not in dispute. Mr. Borowski was injured in a motor vehicle accident on
October 24, 2001. He applied for and received statutory accident benefits from Aviva, payable
under the Schedule. The parties disagree on his entitlement to certain further benefits and on

whether Mr. Borowski sustained a catastrophic impairment as a result of the accident.
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