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AWARD

Background

This arbitration arose out of a motor vehicle accident that occurred on July 18 2006

Elaine Crow sustained injuries hen struck by an automobile while riding her bicycle
The automobile was insured by the Applicant 1NG Insurance Company of Canada

At the time Elaine Crow was 16 years old She was a ward of the Crown whose case was

handled by the Chatham Kent Childrens Services CKCS pursuant to the provisions of
the Child and Family Services Act R S O 1990 o 11

The Applicant has been paying Accident Benefits to Ms Crow but claims that she is

dependent on CKCS and that accordingly responsibilityproperly lies with the Guarantee

Company insurer of CKCS The Guarantee Company disputes this on two grounds a

its claim that Ms Crows relationship with the CKCS does not amount to dependency
and b in any event a corporation is not an entity upon which anyone can be dependent
for purposes of the Statutory Accident Benefits Schedule SABS In the alternative
Cuarantee argues that if anyone other than the Applicant ING is responsible for payment
of Accident Benefits it is the Respondent Aviva Canada insurer the fleet of automobiles
owned and operated by the Crown in Right of Ontario

Hearing

fhe hearing was held on December 15 2008 No witnesses were called as the parties
submitted an agreed statement of facts This dealt almast exclusively with Ms Crows

circumstances during the year or so prior to the accident and in particular her

relationship with the CKCS



Issues

The issues to be decided are

1 Was hlaine Crow as a matter of fact a dependant of the CKCS and or the

Crown at thc time of the accident

2 For the purposes of section 2 of the Statutory Accident Benefits Schedule can a

child be a depcndant of anyone other than a natural person such as a corporation
like the Childrens Aid Society or the Crown

3 If the answer to 2 is yes should Elaine Crow be treated for the purposes of SABS

coverage as a dependant of the CKCS or of the Crown

Was Elaine Crow a Dependant

Without for the moment distinguishingbetween the CKCS and the Crown I shall fixst

address the questionof whether Elaine Crow was as a factual matter a dependant of

the system of ehild welfare with wluch they both have involvcment

Section 2 6 of the SABS O Reg 403 9G provides

A person is a dependant of another person if the person is principally dependent
for financial support or care on the other person or the other persons spouse

The first thing to nole about this subsection is that dependency may concern either

financial support or care Therefore if there is principal dependency for one hut not the

other the definition is still satisfied

ht Miller v Safeco 1984 48 O R 2d 451 affd 1985 50 O R 2d 797 C A the

court stated that the criteria for dependency include the amount of dependency the

duration of dependency the financial and othcr needs of the alleged dependant and the

ability of the alleged dependent to be selt supporting As will have been noted it is also

necessary under section 2 6 that the person be principally dependent See also

Oxford Mutual Ins Co v The Co operators 2006 O J I TO 4 18 C A

In this case it is c lear from the agreed statement of facts that at least for the year prior lo

the accidcnt Ms Crow was receiving most ofher nancial support from the CKCS

Apart fiom a brief period of employment at the Luxury Inn in June 2006 when she

earned 775 and apart from her not having to pay rent when incarcerated or staying with



family or friends almost all hcr living expenses were met by the CKCS For the relevant

period her estimated expenses were between 830 and 930 per month I am satisfied

that almost all certainly well more than hal of thcsc cxpenses were met by the CKCS

Moreover given her ongoing troubles with the law and the failed experiment of

employment at the Luxury Inn I am also satisficd that her abifity to be financially self

supporting was negligible

Accordingly I find that Elaine Crow was at the time of the accident principally
dependent on the child welfare system for financial support The facts are less clear

about whether she was principallydependent for her care but since financial

dependency alone is sufficient to satisfy the definition it is not neeessary for me to make

a conclusive determination on that ground

In the result I find that Elaine Crow was a dependant of the child welfare system at the

time of the accident

Dependency and Non natural Persons as a Matter of Lavv

The legislative and regulatory context relevant to this issue is as follows

Section 268 2 of the Irasurance Act provides

2 The following rules apply for determining who is liable to pay statutory accident

benefits

2 In respect of non occupants
i the non occupant has rccourse against the insurer of an automobile in respect of

which the non occupant is an insured

ii if recovery is unavailable under subparagraph I the non occupant has recourse

against the insurer of the automobile that struck the non occupant

The Applicant ING is the insurer of the automobile that struck Elaine Crow If

responsibility for payments under the SABS is to be shifted to either of the Respondents
it is necessary to determine whether for the purposes of the SABS she was an insured

under one or both of their policies

In section 2 1 of the SABS insured person is defined to include

a the named insured any person specified in the policy as a driver of the insured

automobile the spouse of the named insured and any dependant of the named

insured or spouse if tlre named ursured specified driver spouse or dependant
i is involved in an accident in or outside Ontario or



ii is not involved in an accident but suffers psychological or mental injury
as a result of an accident that results in a physical injury to his or her

spouse child grandchild parent grandparent brother sister dependant
or spouses dependant

Thus it is necessary to determine whether at the time of the accident Ms Crow fit within

this definition in relation to either of the Respondents policies or both She was not a

named insured Nor was she a specified driver She was not the spouse of a named

insured 1he only way she could be included is if she was a dependant of the named

insuted the CKCS and or the Crown

The Applicants argument is that in accordance with section 268 2 subparagraph 2i of

the Insurance Ac1 Guarantee and in the alternative Aviva is an insurer of an

automobile in respect of which Elaine Crow is an insured She is an insured because

she is a dependant of the named insured the CKCS in accordance with section 2 1 of
the SABS In the alternative she is an insured in respect of the Aviva policy because she

is a dependant of its named insured the Crown

The Applicant relies heavily on the decision in Allianz v Guarantee Company an

arbitration case decided in 2005 In a case similar to this one the arbitrator held that a

ward of the Crown could be a dependant of a Child and Family Services agency for the

purposes of section 2 1 of the SABS To reach that conclusion the arbitrator had to

distinguish the decision of the Ontario Court of Appeal in R L v Harkness 1998 OJ No

2461 CA That casc also poscd similar questions to this case in particular whether a

dependency relationship can etist between a natural person and a Childrens Aid Society
andtor the Crown in ordcr fo dctcrmine entitlemcnt to accident benefits But the court

was dealing with the different deflnition of insured person contained in the Statutory
Accident Bcnefits Schedulc that preceded the one applicable here The relevant section

there referred to the named insured his or her spouse and any dependant of either of

thcm The court held that this only contemplates dependency relationships between

natural persons and not bet veen natural persons and corporate entities or the Crown In

Allian the arbitrator distinguishedHarkness on the basis of the absence in the later

regulation of the words his or her before spouse

The arbitrator agreed that under the earlier version it u as clear that only dependency
between natural persons was contemplated Since a corporation cannot have a spouse

a named insured for the purposes of that section could not be a corporation and could

thexefore only be a natural person It followed that a dependanf covered by the section

had to be dependent on a natural person However because the newer SABS regulations
section 2 1 do not include his or her in reference to spouse the arbitrator

concluded that it was the intention of the drafters to broaden the class of named

insureds on whom other people could be dependent beyond natural persons In support
of that conclusion he referred to the presumption contained in the Interpretation Act now

the Legislation Act s 87 that person includes a corporation and to the fact that in oiher

places in the SABS and thc Insurance Act person clearly includes a corporation


