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ONTARIO
SUPERIOR COURT OF JUSTICE
DIVISIONAL COURT

CUNNINGHAM A.C.J., STAYSHYN and KITELEY JJ.

BETWEEN:

)
' o) L
HASINA KAYHAN, SAMIA KAYHAN, ). David J. Levy,
HASHIM KAYHAN and ANSIA ) for the Plaintiffs (Respondents)
KAYHAN Personally, SATA KAYHAN, ) :
MOJTABA KAYHAN and SONITA ) -
KAYHAN by their Litigation Guardlan, )
Hasina Kayhan ' , )
oo - )
-Plaintiffs (Respondents) )
- : S )
-and - )
HILDEGARD GREVE ) Robert H. Rogers, -
: ) for the Defendant (Appellant)
) ' ,
o )
Defendant (Appellant) )
)
) HEARD Tuesday, February 19, 2008
Background -

[1]  This is an appeal from the order of Borkovich J, dated January 8 2007 wherein 'he'
granted the plaintiffs’ motion to strike the defendant’s jury not:lce at the conunencement of tnal
.- The action arose out of a motor vc}ucle acmdent mvolvmg the Plaintiff, Hasma Kayhan, and the

defendgnt, Hlldcgard Greve, which occm'red ‘November 16, 1999. In her statement of claim,
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_2.-
amongst other things, the plaintiff alleges she sustained serious and permanent personal injuries.

The defendant served 2 jury notice atong with her staternent of defence in Fobfoaiy 2001.

{2]  This trial was o commence Iénuary 8. 2007 before Borkoﬁch J. and a jury at Hamilton. |
At the opoﬁi_ng of trial, the plaintiff n_iovcd to strike the defendant’s jury notice ul o;der. to oave N
the matter tried by a jodgé alone. TI:us motjon was brought on the grounds that tho plaintiff, a
'MﬁSIim—Canadian' Woonan of A_fgham descent, would not-rcceive a fair trial because of “...tl;e
oixrrent political climate, which stems not only from the 9/ 11 attacks, but sobsoqocnt terror (and
attemptod terror) attacks around the world, a politically controversial war in Afghanistan, and the

unfortunaie but very rcal existence of racism in Canada.”

i3] In_suj)pon of tlie motion, Counsel'for the plamttff reﬁed on the afﬁdavit of Renee Vinett
c_lated January 2, 2007.}_ Ms Vine'o is an a_ssociate at the law ﬁrm"represeoﬁng the plaintiff. A

_ copy of the affidavit was not provided m the material on this appoal. However. the transcﬁpi of
the proceedings prov1des cons:derahle detall asto the contents, As described by Mr. Rogers in

- his submlssmns that the affidavit ought to ‘be struck, the affidavit contamod legal argument,
conclusions of law and opmxon eﬂdence mcludmg the foIInmug the growing controversy over

. the presence of Canadian troops as peacekeepers in Afghamstan the high level of animosity
between Mushms and the “Western world, mcludang Canada; 00ples of aroclos purportmg to
‘express opinions of people being put forward as experts; concluswns about groups that are most
 likely to be targets of racism ostensi‘bly drawvn from a_poll. Mr. LEVy resisted the moﬁon 1o

strike the affidavit,
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[4]  Atpage 19 of the traﬁscript, the trial judge made the following observation:

But the question is this, is it.sonlething:‘r that's so motorious in the public that the
court could take judicial nonce of it? I’d have to be a pretty dumb citizen to not
tl'nnk that there is a considerable amount of animosity agamst Muslims and Arabs
that’s alive because of the circumstanccs that are happening in the world, Imean, I
hea.f it and I read it every day.- I hear it on the enedia and I hear statemeets of our
govemment, et cetera, et cetera It seems to me the issue is how doll deal with 1t

. not whether 1 strike the jury | holus bolus . but whether or not m fairness it_

. should be dealt with by domg a challenge for cause.

" [S]  Atpage 21 of the transcript, the trial judge rled that the affidavit was not proper and that
he would ot rely on the ruaterial in the affidavit as it related to the issue of racism. There isno
' appeal from that decision. " As a result of that ruling, there was no evidence to support the motion.

by the plaintiffs to stnke the j Jury notice.
[6]  After hearing the motion, the trial judge struck the jury notice stating:

...I am taking judicial notice that there is a etong risk, a reesonable apprehension
. that there could be bias on the part of _the.iiury based on a system where there are
‘ ' ' | " no checks. Prescreening is not-an_ade_ciua;te check‘-ahd_ there is-no - not like in a -
criminal ease, there is no oppommity'to challenge by way of cause in a civil case.
1 am of the view that Justlces Jemlmgs and Festeryga correctly concluded that

there was a strong possibility of bias, gwen the circumstances, and I am going to
strike the jury on this case. : .
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| [7}  Leave to appeal in the present case was granted by Harrs J. on October 11, 2007. Hjcr
conéluded there was reason to doubt the correétncss of the decisioﬁ and further 'that.the matter

involved issues of general import.éﬁce Harris J. was of the view that the case had “manifold

mlphcatlons and reqmred “further conversation.”

Standard of Review .

(8]  The key issuc in this case is whether the trial judge erred in taking “judicial notice that
 there is a strong risk, ra'réasonable apprehensibn that there could be bias on the part of the jury

base_d ona system where there are no checks.”

E ]

[S]  The Supreme COurt of Canada in Housen v. Nzkolazsen, [2002] 28, C R. 235, addressed

the standard of review on an appeal froma _;udge ] dccm:on, $tating:

.On a pure question of law, _the basic rule with resp_ect to the review of a trial

- judge’s findings is that an appellate court is free to repiace the opinion of the trial
judgé with its own. Thus ﬁe staﬁdard__of ;éviéw on a qﬁésﬁqn of law is that of
cor:ectn’ess. | | | | |
.The standard of review for findings of- fact is that ‘such ﬁndmgs are ot to be
reversed unless it can be estabhshed that the trial judge made a “palpable and-

L

- overndmg error” (see Stein Estate v. The Kathy K, [1976] 2 S.C.R. 802).

Where the trier of fact has considered all the evidence that the law r_equii'es him or

her to consider and still comes to the wroﬁg' conclusion, then this amounts to an
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error of mixed féct and law and is suﬁjec;t 10 a more stringent §tai1:_:la;d of review
[than for findings of fact]. ‘ ' |
[10] The\ decision to stnke the jury notice was a question of law. ‘We approach this appea!"on'
‘the _basié that the standard of review is corr:c:t_ugsé. |
Positions of the Partie.;
\ _
[11] : While the issue of judicial notice is déié_rminaﬁve of the appeal, that issue was consi_dered B
in the context of th;: Junsdlctmn of a trial judge to strike a Jury notiée. On this latter point,'t-he |
‘appellant beg-a;l_z with fhePropos.’ition ﬁm & party to civil pmcc;edings is prima facie z;ntitled- to
have_ issues of fact tried, or damages assessed by a jury relyiﬁg upon s. 108(1) of the Cowrts a):'
Justice Act, RS.0. 1990, Chap. C.43. Trial bf jury is a ‘Qubstanﬁve right of comideras;e
importance, tliie appellant argues, which ought not to'be-_take-n away éxcept for cogent reasons |
(See King v. Colonial Homes Ltd., [195.6]‘ S.C.R. 528‘ at 533).

: ; , - :
_ [12] Counsgl for the appellani noted thai Jennings J. in Abou-Marie et al.-v. Baskey et al.

(2001), 56 OR. (3d) 360 (S.C.J.); and Festeryga J. in Amana Imports Canada Ltd. v, Guardian’
 Insurance Co. of Canada (2002), 57 O.R. (3d) 587 (S.C.I,-j, struck the civil juriés in SGmewhat.
‘similar circumstances. In dbou-Marie, supra, the plamtlﬁ'sm a personal injury action were Aréb
- Muslims. The trial began on October 1, 2001, mere wéeks after tﬁe tragic events of Septem‘ber :
11, 2001. Jennings J. .slruck the jury on the. basié that s..108(2)12 of the Courts of_ Justice Act
prohibited a jury in a claim against the municipality. n dealing with the alternativeé argumient
i tﬁat the Ju.ry should be struck on the rbasié of the “climate drce;tcd by the tragic events™ that had

)
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occurred three weeks earlier, he observed that challenge for cause is not available for civil

actions in Ontario, and he held as follows:

1 am not conﬂdent that .at the present. ﬁﬁe in the pre#:ailing climate created by
unpreccdented covera.ge in the media of the cvents to which I referred a strong
caution to the jury would be.sufficient to ensure that all pre]udwes could be set .
asxde Although there appears to be no cases on the SubjeCt, if requu'ed to do-so, 1

~would have acceded to the plamtxﬂ‘s request on the second ground.

B [_13] In Amana Imports, supra, the piajnﬁﬁ‘ was a limited company whose principals‘ were
Palestinians and cievout Muslims. The triel started on January 14, 2002, approximately four
months followmg September 11, 2001 The plaintiff sued on a pohcy of i msuranc§ seeking.

| 'covgrage for a theft. The defendant denied‘ that there ‘h'ad been a theft and alleged fraud.
Credibility was “the central issue.” ngteryga J.was asked to strike- the jury notice se};}ed by the
~ defendant on three grounds' He decﬁncd to strike on the groﬁnds of the rélief sought and

' complemty On the grou.nd that there was a lxkehhood of pre_]udlce agamst the plamuﬁ' if the

‘ matter were tried by a jury, he held as follows:

| Iam satlsﬁed that there has been much conﬁusmn by the people in this commmty as |
to the d:fference between Mushms and Hmdus I am taking 3ud1c1a1 notice them isa
pe:rcewe.d bias on non-Mushms towards Mushms This probabzllty _exnsted be_fOre_
September 11, 2001, but since then the perception has, in my view, been aggravated

and become worse.
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[14] Festeryga J. also observed that there are no provisions in the _m.les or in the Courts of
Justice Act in a civil matter for challenges 'for;cause, and that the Rules Committee and the

o : N .
Legislature ought to address this issue “because of the changing times.”

[15) Counsel for the appellant noted that neither of .those two decisions had been appealed.
He asserted that they had been wrongly decided and, in any event, were clearly distinguishable

from the present case given the passage of time since the events of Sepiember 11,2001.

[16] For completeness on the i_ssue, the appellaht also rcferréd to (but did not rely on) a

decision of Browne ], in 4i-Haddad v. iorz&orz & Middlesex (County) Ro.man Catholic Separate -

Schoal Board, 1996 CarswellOsit 5047 (Ct. 3. (Gen. Div.)), which involved a motion to strike & )
jury notice, In that case, the “emdence” consisted of correspondence between counsel in w}:uch
it was alleged that the defendant had filed a jury notice for reasons related 1o the nationality of
the plaintiﬁ' and that' it might hzlwe been' dope for tactical purposes., --Brome I addressed the
issue on the basis that racxal prejudlce had been acknowledged to be. the frue gz'ound for the jury

' Vnotlce In pam 12 of h15 reasons, he stated:

In general pré-screening comments to & jury paﬁél, th;: presiding justice addréssé;
issueé of personal hardship, citizenship, Mder@@g o_f laugua_ge‘ and ability to
‘hear. In criminal trials there isra statutory right for challenge for cause with
certain procedure being specified, 'fhat p;'occdyrc tak'es' “the issue of
dete'rminatioﬁ of a iuror’s partiality out of the hands of the trial judge and places.
the issue of partiality in the hands of the jurors (wiers). The trial judge ina
criminal case cannot usurp this statutory function of the j jurers. There is no such

statutory right in civil cases. In my view the trial judge in a civil case may ask,
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j)rospective jurors prc-screéning guestions. Such pre-screening questions might
well be with the consent of counsel and/or agreement as to the particulars of pre-

screening questibns. But absent such a consent, in my view the presiding justice

{2

at a civil trial can pre-screen upon_raciﬁl;biés and might well consider a question :
~along the folloﬁpg lines: - | ‘ |
* Would your ability to judge the evidence iﬁ this case .ﬁrithout bias,
prejudice §r partiality be affected by thc fac;t that the Islaintiﬁ's are of --—-
- descent; If so, please signify and ynﬁr individual comments will be

considered.

[17’] ﬁe reépondents, rwhil‘e agreeing that the right to have 4an action tried.by a jury 1s a
sﬁbstanﬁvé right, say it is not absolute, pointing to 5. 108(2) of the lC‘aurts of Jusricé Act, which
outlines a number of situations where an action must be tried w:thout a jury, urespectwe of thc-
mshes of the parues Itisa matter of Judimal chscretmn, they say, when a trial Judge is faced
with a motion, pursuant' to 5. 108(3) of the Cowrts af Justice Act, 10 discharge a jury, argumg that |
the tést 'for.discharging a jury cpnfers a broad discreﬁdn' on the court recognizing that the
paramount objective of our civil justice system:is to provide the means'bf which a dispufe

between parties can be resolved in the most just miapner possible.

18] On the key issue in this appeal of judicial ﬁoticc, counsel fdr thél appellant argued that the
. present decision was reached in an evidehﬁ'ary vacuum and was based on the réce, country of
origin and religion of the pla:ntlffs, not on any md1v1dua1 quahtles of the plamtlffs themselves or |
any other specific factors. He asserted that- the decision has s1gmﬂcant rarmﬁcatmns whxch
transcend the present'dispute,.argmng that it stands as a general basis for prohibiting civil trials
involving persons of the Arab race, Afghani'orig'ix‘: ;;r'Muslim faith. _Counsél took 'th_e .position'.

1
I
¥

-
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that this would lead to an unposmblc result, applying equally to situations mvolvmg any

1dent1fiable m.monty -

i

(19] The appellant ﬁﬂer argued that the tnal judge improﬁerly relied upon judi'éial notice of
unsubstannated social ‘facts ” In R v. Find, [2001] 1 SCR. 63, the Supreme Court of Canada

identified the ;pammeters of judicial notice at para. 48, as follows

Thercfore the threshold for judicial notice 1s strict: a court may prOpcrIy take

judicial notmc of facts that are. e;ther (]) 50 notonous or generally accepted as s not

| to be the subject of debate among reasonable persons; or (2) capable of immediate

.and accurate demonstration by resort to Ecadily accessible sources of indisputable

acouracy: R. v. Potts (1982), 66 c.c.é;. (2&) 219 (Ont. C.A); [page 887] J.

Sopinka, SN. Lederman and AW. Bryagt The Law of Evidence in Cam'qu (Zﬁd

d. 1999), at p. 1055. | | o |

[20]  Thé appellant argued that the trial judge -i;mﬁuciuy concluded that Hamiltonians harbour
negative, racist prejudices agaiﬁst Afghanis, Arabs and/or Muslims, and that a jury .sélectéd from
‘ the Hamilton community ®Md not beAmlsted to abiae by the oath o.f impartiality, even after

\

._ recewmg appropnate instructions. Counsel asserted that the ‘mal Judge had no evidence before
o 'hun to support such a conclusmn. Counsel als.c;f submitted that it is not possible to recogmze 7

such “facts” as being so notorious as to be beyoz:gd the scope of reasonable debate, and nor cau

recousse be had to any authoritativé referénce Soi&ce Canada, it was argued, is an inclusive and

~ tolerant society in Wh.lCh there is a presumptmn a juror will be able to impartially dJscharge his

or her reSpons1b1ht1es to the administration of _]USIICE '
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[21] On the issue of ]ud.lClal notice, the respondents in the1r factum referred to Canadlan and'
“Ontario courts that have taken judicial notice ,ofl‘ the “mdespread existence of rac1sm in Canada”
and that that is unportant “gwen the near Jmpossxblc task of “prowng racism.” At the time of |
 the mation, counsel for the respondents noted that in Abou—Maﬂe supra, and in Amang Imports
supra, there had been 1o evidence such as what had been offercc_l to (and rejected by) the trial
judge, an_d yetrbot.h Jeun.ings“ J. and Festeryga J.'ﬁad arrived at the co_nclusion_s thé'.y did. As-
indicated at page 29 of the transcript, counsel had argued that “nétfﬁng has changed” since -
September 11, 2001. He insisted that the “debate ha[d] gotten more fierce” and had extended .
from New York City and Washmgton to around the globc He referred to the “war on terror”
the fight in Afghanistan in which Canada has _been mvolved. He sugges_ted to thc trial judge that
the additional factor was that the plaisitiff was from Afghanistan. He had encouraged the trial

judge to take judicial notice of the “climate that exists.” At page 30 of the transcript, he took the .

4
i

- position that: - o L S
. the plaintifPs name, the names of her family members, her skin colour, her
country of origin, the fact that people wilI Iook at her and see 2 Muslim nd pethaps
not understand the difference between Mushms not distinguish between Mushms
Arabs and termnsts Thereis & very real apprehenswn that this plamnﬁ' will not be

t able to get a fair trial in front of what we- expect wﬂl be an all white § jury.

[22] In this appeal, counsel for the n‘espondehts argued that although there was no evidence
] before the tnal judge, due to the fact that the irial Jud,ge had struck the affidavit, thls did not

mean that the exercise of his discretion was “arb1tra.ry or capncmus »
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 Analysis:
(23] There is consensus that the trial judge has a broad discretion in determining whether to

strike a _]ury notice. We turn to the issue of judicial notice.

.[24] The case bcfore us mvolves events whmh occurred on Novcmber 16, 1999 and a trial
schcduled to commence January 8, 2007, five years and four months followmg the events of

| ) September 11, 2001, , | " ' | -

[25] Mr. Levy described the main plaintiff as “a dark skinmed Muslim woman from
© Afghanistan,™ Before the trial judge, he argued that the question was whether she _coﬁld receive

“a fair tral with a jury. .

[26]) As_r indicated, at page 19 of the transcript, the tral judge properly instructed himself .
(albeit in the context qf' whether the affidavit ought to be struck) on the ﬁrst of the two criteria
identified in R. v Find, supra. He queried whether there was something so hototious in the

public that the court could take judicial notice of i.

[27] However, the trial judge failed to consider the second of the two criteria identified in R. v
. Find, supra: whether the facts tha.t are “so notonous or gEnerally accepted” were “capable of
unmedlate and accumtc demonstranon by resort to readlly accessible sources of mmsputable

acctracy,”
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{28] During submissions as to whether ’the'a:ﬁdavit should be struck, the traziscript notes the

observation of the trial judge at page 25:

I b’eﬁeve, altbdugh the afﬁdavit, I think, is incorrect, I think that giyeﬁ the
| _ci.rcumstances, that [ could take judiciﬂ notice of the situation, that there is some |

discrimination against Muslims and Arabs. | |
291 Dunng submié;ions on the motion to strikc the jury noﬁoe, the trial judge referred to his
readmg of the political_ situgtion in the United States, that the election in 2004 had been “won
largely ‘becau-s-e of the vote of éeople who couldn’t disﬁngtﬁsh between Muslini_s an/d témrist\s””
(page 32)§ that the situation (since the &ecisions of Festeryga J. and Jennings J.) had not gotten
worse but had “been compouﬁd’ed” .(page 33); that the issﬁe W;Vas, as Mr. Levy ']:Lad framed it, that
the “general population has a great deal of difficulty djstmgmshmg between a Muslu:n and a
terrorist” (page 33); that the population (of Canada) had bccn misled about the Arar case (page

34).

.[30] 'While he did not retum to such observations in renc_lerihg the decision referred to in

- paragraph 6 above, we in.fer that such considerations informed his deoision.

[31] Weare of the view thai the tral judge errcd 111 hxs rehance on Judxcxal notice to support-
_-his deciston. that “there isa strong sk, a reasonable apprehenswn that there could be bias on the
part of the jury.” Assu_ml_ng for th_e mornent that the first criterion has been met, there is no basis

~ for concluding that the second criterion has been considered or met.

9Bs 645 5374 P.13/19
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[32] In her reasons, McLachlin CJ.C., in R. v. Find, supra, identified a two—fpld test when

juror partiality is at issue. At para. 32, the Supreme Court held as follows:

As a practical mattef, estabiishi.ﬁg a realistic pbteﬁtial for juror partiality generally
- -requu'cs satisfying the court on two mattcrs (1) that a2 widespread bias exists in the'
commumty, and (2) that some jUFOrS ‘may be mcapable of settmg as1de this blas,
despite trial safegua:ds to render an impartial decisior... These two components of
the challenge for canse test rcﬂcct, respectively, the attitudinal and behavioural -

components of partiality. [refercnce omitted].

[33] The Supreme Court also dealt with the concepts of “bias” and “wide-spread” when
dealing with thie test for partiality. At para. 40, the Chief Justice concluded, given that trial
procedures have been in place over centuries to counter biases, the tr'xél process is sufficient to

“cleanse” jurors’ views and biases,

[34] As the Chief Justice held, there are two components to bias: the attitudinal component
(i.e. the existence of a lack of imparﬁélity),f and the behavioural link (i.e. that the juror‘is not

capable of sefting aside the bias).

" [35] Even if the triel judge had a basis for doing so, it is got enough to sitmply take “judicial
'.-noticé”' 'o|t; i.-nhgrent prejudices 0.1_:'1 the paﬁ of potential jUIOIS m a case iﬁvolﬁﬁg lce'rtain'
minorities. Argﬁabiy, minorities in Ca'n;ld'a have suffered from intolerancc and prejudice.
Neverthelcss the trial process has prevaﬂed Needless to say, given the traglc events of
September 11, 2001 and the subsequent terrorist attacks hnked to radical Muslims, there may be
a level of caut;on in Canada whlch may in some people have cxpanded to outright bias and

. prejudice. To conclude, however, that potential civil jurors would be imposs.ibl-y tainted, without
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any supporting ewdence and that the Jack of 1mpartxa11ty would cause them to be unablc to set

aside their bias, not\mmstandmg procedural safeguards, would be to nnproperly exercise judicial

discretion.

| [36] We conclﬁde,‘ as the appellant has argued, by taking “judicial netice“ as he :did, tﬁe trial
. judge made epalpable and ovenidﬁng error. It is not possil_)-le to recognize the “facts™ that he did,
fa’s being so not.orieus-as to be beyoﬁd the scope of reaeona‘.oledebai:e;. F}ﬁthe@or'e, ‘th_e
| beﬁavioural link bet\;veen the existence of a lack of ixﬁparﬁality and file' mabﬂxty to set those
blases aside was not established. Accordmgly, the appeal must be allowed and the matter

remitted to a dlﬂ‘erent trial _]udge
Challenges for Cause in C:ml Jurjr Cases

' [37] Hang dlsposed of the appeal we turn now to the issue of challenges for cause in civil
me cases. Whﬂe it is not necessary to address this 1ssue in view of the subm1551ons made 'on

* this point before;the trial Judge and before us, we make these observations.

[38] We a.cknowledge there i is no recogmzed pmcedure in Ontano for challenges for cause in
civil cases. We also acknowledge it is not prohlblted Some might suggest the txme has come
f0r the Civil Rules Commttee a.nd the Leglslamre to glVC cons1deranon to this issue given the

rapldly changmg nature of Canad:an soclety. We do not.

' [39] We recognize that mAbou-Mane supra, and in Amana Imparts Supra, the judges each

A

observed that challenges for cause were not available in c1v1l actions, and in Al-Haddad, supra,
. ( .

there was reference to the prescreemng of) Jurors ‘In the case before us, the trial Judge also held |

~ that challenges for cause were not available.
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[40j We recognize as Wél_l, ti.m_thntario courts h_évc cansisteﬁt],y applied ‘th\;: “reasonable
-poésibility of parhahty fest_as the appmp‘riate standard in criminal cases in a determination of -
whether there should be a challengg for cause. , The issues as to whether a challenge for cause |
should be permitted as a result of the J_natiromlit_y of the accused, aind or &e complainant, or the

nature of the offence are far different from whether there should be & jury at 'all.

- [41] What are the mnuﬁcanons ofa cha]le:nge for cause in civil matters? Flrst of all there is
the potenual as the appellant suggests of never having cml Jury cases m Ontario mvolvmg
mcl;lbers of minority groups who may feel aggneyed. This, in our view, is a wholly untenable
result and does not .accord with- Canada’s reputaﬁoh as an ‘open and tolerant multi-cu'lmra_q

- society.

(42] ~The other ramification is tbal there would be conéidcrabie’ déiay and. expense invlolved in
mﬁny civil cases in 'larg‘e urban centres. - Evidence- woulldf-need to'be brbught tortﬁe attention'of
the trial judge on the issue of potential prejudme We already have a civil system that is
senously overloaded and to this extent, challcnges for cause in cml cases would not do anything

but to increase thg cgrrent back.log.
Conclusion
- [431 As indicated .#bove, the-;ql)peal is a]lowe.d, ‘z_md t_he mater is ftemitted fo a different trial
: judge.l | | o | B |
[44] In the factum of t1'13 respondents, counsel asked that tim appeal be dlsmlssed “on termg

that wﬂl preven.t the appellant from benefiting from the c'lela;g.r caused by thls appea.'l * Hawng
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allowed the appeal, we aséume that the matter will proceed as expeditiously as possible and that

any issues a.rising' from delay will be addressed by the trial judge.

'[45]  Unless counsel are able to agree as to costs of this appeal, submissions in

 provided within 15 days of the release of these Teasons.

" Addendum by Kiteley J. - ‘;

[46] I agree with the majoriiy as to the disposition of the appeal for the reasons given.
However, I depaﬁ from' my colleagues only c;n their remarks in ‘obiter on the subject of

. challenges for cause in civil actions.
- R . - " (

BT The Ontario Juries Act, RS.0. 1990, c. J-3 caables peremptory challenges, Itis silent on ..
‘ chaueﬁges'forlcause.' Eight other provinces.or tcn*itpzieé permit‘cha]le-nges for‘cause- by staiutc: |
| in 5. -I2<2) of Alberta’s Jury Act, R.S.A. 2000, c. J3,s. 20 of Prince Edward Isla_mci’s Jz-:ry-Ac't,l
RS.PEL 1988, . J-5.1, and s. 28 of Saskatchewan’s The Jury Act 1953, S.S. 1998, c. J42, :
challenges for cause’ are perniiﬁed for 'é numbéf of speciﬁed. grounds; in s, -20 of British
Columbia’s Jury 4et, R.S. B C. 1996, ¢. 242, and 5. 33 ofMamtoba s The Jury Acr, R.S M. 1987,
’c J30, such challenges are authonzed wnhoui 1dent1fymg any lu'.mts on the challenge; s, 31 of
‘Newfoundland and Labrador 8 Jw;v Act, SNL 1991 Chaptc:r 16, pmwdcs that the presmhng Judge

may try and determmc the suf:ﬁc:ency of a challenge for cause; s. 20 of the Northwest

i
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Teritories’ Jury dct, RSN.W.T. 1988, c. J-2, and 5. 16(3) of Nova Scotia’s Juries Act, SN.S.

1998, c. 16, both'provide that any party may challenge for cause.

.[48]- ;I‘he criminal cases, §n this.tbpic, are in tﬁe context of whether there wii! be a challcpgc '
for causé, not whether tfxere will be é _]lll'}’ In ciﬁl cases'.in Ontario, it is an all or nothing |
'proﬁosiﬁsﬁ. If the Legislature saw fit to facilitate challenge for cause in civil matters in Ontario,
th.e‘ﬁghi to a trial by jury that now exists would n‘l)t.be undcnx;i.ned by the mabﬂﬁ'y to challenge a

potential juror on the grounds that ’the jur'oi would be unable 10 set thase biases aside and judge

the matter fairly. As is evident from comments on pre-sc‘reenix;g by Erowne Y. in Al-Haddad, : r
su-pra,A by Jennings J. in Abou-Marie, supﬂz, bj Festeryga J. in dmana Imports, vsupra and by
Borkqvich J. m the case before us, whérc the trial judge was struggling with this issue, it is clear

that this is a matter which needs a legislative response. .

Released:  June 2008
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