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DIVISIONAL COURT FILE NO.: DC-07-421
o DATE: 200806XF

ONTARIO
SUPERIOR COURT OF JUSTICE
DIVISIONAL COURT

CUNNINGHAM A.C.J., STAYSHYN and KITELEY JJ.

BETWEEN:

)
' o) L
HASINA KAYHAN, SAMIA KAYHAN, ). David J. Levy,
HASHIM KAYHAN and ANSIA ) for the Plaintiffs (Respondents)
KAYHAN Personally, SATA KAYHAN, ) :
MOJTABA KAYHAN and SONITA ) -
KAYHAN by their Litigation Guardlan, )
Hasina Kayhan ' , )
oo - )
-Plaintiffs (Respondents) )
- : S )
-and - )
HILDEGARD GREVE ) Robert H. Rogers, -
: ) for the Defendant (Appellant)
) ' ,
o )
Defendant (Appellant) )
)
) HEARD Tuesday, February 19, 2008
Background -

[1]  This is an appeal from the order of Borkovich J, dated January 8 2007 wherein 'he'
granted the plaintiffs’ motion to strike the defendant’s jury not:lce at the conunencement of tnal
.- The action arose out of a motor vc}ucle acmdent mvolvmg the Plaintiff, Hasma Kayhan, and the

defendgnt, Hlldcgard Greve, which occm'red ‘November 16, 1999. In her statement of claim,
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_2.-
amongst other things, the plaintiff alleges she sustained serious and permanent personal injuries.

The defendant served 2 jury notice atong with her staternent of defence in Fobfoaiy 2001.

{2]  This trial was o commence Iénuary 8. 2007 before Borkoﬁch J. and a jury at Hamilton. |
At the opoﬁi_ng of trial, the plaintiff n_iovcd to strike the defendant’s jury notice ul o;der. to oave N
the matter tried by a jodgé alone. TI:us motjon was brought on the grounds that tho plaintiff, a
'MﬁSIim—Canadian' Woonan of A_fgham descent, would not-rcceive a fair trial because of “...tl;e
oixrrent political climate, which stems not only from the 9/ 11 attacks, but sobsoqocnt terror (and
attemptod terror) attacks around the world, a politically controversial war in Afghanistan, and the

unfortunaie but very rcal existence of racism in Canada.”

i3] In_suj)pon of tlie motion, Counsel'for the plamttff reﬁed on the afﬁdavit of Renee Vinett
c_lated January 2, 2007.}_ Ms Vine'o is an a_ssociate at the law ﬁrm"represeoﬁng the plaintiff. A

_ copy of the affidavit was not provided m the material on this appoal. However. the transcﬁpi of
the proceedings prov1des cons:derahle detall asto the contents, As described by Mr. Rogers in

- his submlssmns that the affidavit ought to ‘be struck, the affidavit contamod legal argument,
conclusions of law and opmxon eﬂdence mcludmg the foIInmug the growing controversy over

. the presence of Canadian troops as peacekeepers in Afghamstan the high level of animosity
between Mushms and the “Western world, mcludang Canada; 00ples of aroclos purportmg to
‘express opinions of people being put forward as experts; concluswns about groups that are most
 likely to be targets of racism ostensi‘bly drawvn from a_poll. Mr. LEVy resisted the moﬁon 1o

strike the affidavit,
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[4]  Atpage 19 of the traﬁscript, the trial judge made the following observation:

But the question is this, is it.sonlething:‘r that's so motorious in the public that the
court could take judicial nonce of it? I’d have to be a pretty dumb citizen to not
tl'nnk that there is a considerable amount of animosity agamst Muslims and Arabs
that’s alive because of the circumstanccs that are happening in the world, Imean, I
hea.f it and I read it every day.- I hear it on the enedia and I hear statemeets of our
govemment, et cetera, et cetera It seems to me the issue is how doll deal with 1t

. not whether 1 strike the jury | holus bolus . but whether or not m fairness it_

. should be dealt with by domg a challenge for cause.

" [S]  Atpage 21 of the transcript, the trial judge rled that the affidavit was not proper and that
he would ot rely on the ruaterial in the affidavit as it related to the issue of racism. There isno
' appeal from that decision. " As a result of that ruling, there was no evidence to support the motion.

by the plaintiffs to stnke the j Jury notice.
[6]  After hearing the motion, the trial judge struck the jury notice stating:

...I am taking judicial notice that there is a etong risk, a reesonable apprehension
. that there could be bias on the part of _the.iiury based on a system where there are
‘ ' ' | " no checks. Prescreening is not-an_ade_ciua;te check‘-ahd_ there is-no - not like in a -
criminal ease, there is no oppommity'to challenge by way of cause in a civil case.
1 am of the view that Justlces Jemlmgs and Festeryga correctly concluded that

there was a strong possibility of bias, gwen the circumstances, and I am going to
strike the jury on this case. : .







