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DIVISIONAL COURT FILE NO DC 07 421

DATE 2008M

ONTARIO

SUPERIOR COURT OF J USTICE

DIVISIONAL COURT

CMNINGUAM A C J STAYSHYN sind KITELEY JJ

BETWEEN

IIIASINA KAYHAN SAAIIA KAYHAN DavidJ Levy
EIASHIM KAYHAN and ANSU for the Plaintiffs Respondents
KAYHAN PersonaHy SATA KAYHAN

MOJTABA KAYHAN and SONITA

KAYRAN by their Litigation Guardian
Hasins Kayban

Plaintiffs Respondents

and

Hflr EGARD GREVE RobertH Rogers
for the Defendant Appellant

Defendant AppeHant

HEARD Tuesday February 19 2008

Background

1 This is an appeal from the order of Borkovich J dated January 8 2007 wherein he

gmted the plaintiffs motion to sirike the defendantsjury notice at the 6onunencement of trial

The action arosc aut of a motor vehicle accident involvmg the plaintiff Hasina Kayhan and the

defendant Hildegard Greve which occurred November 16 1999 In her statement of claim
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amongst other ffiings the plaintiffAegcs she smtained serious and permanent personal injuries

The defezidmt served ajury notice along with her stateinent ofdefence in February 2001

21 This trial was to commence January 8 2007 before BorkovichJ and a jury at Hamilton

At the opening of triaL the plaintiff moved to sti ike the defendants jury notice in order to have

the matter VW by a judge alonc This motioia was brought on the grounds that the plaintiff a

Muslim Canadian woman of Afghani descent would not receive a fair trial because of the

current political climate which stems not only froin the 9 11 atacks but subsequent terror and

attempted teryor attacks around the world a politicallycontroversialwar in Afghanistan and the

unformnate but very reaL existenceof racism in Canada

PI In support of thQ motion couasel for the Iaintiffrelied on the affidavit of Renee Vinett

dated January 2 200T Nls Vinett is aii associate at the law fkzn represeating the plaintiff A

copy of the affldavit was notprovided in the material on this appeal However the trumcript of

the proceedings provides considcrable detailas to the contents As described by W Rogers in

his submissions that the affidavit ought to be stuck the affidavit contained legal argument

conclusions of law and opinion evidence including the following flie growing controversy over

the presence of Canadian troops as peacekeepers in Afghamstan the high level of ammosity

between MusIitas and the Vestern world including
I

Canada copies of articles puzpo g to

express opiiiions ofpeople being put forward as experts conclusions about groups that are most

likely to be targets of rarisra ostensibly drawn from a pQll Mr Levy resisted the motion to

strike tiie affidavit
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41 At page 19 of the transcript the trial judge made the following observation

But the question is this is it somedling I thats so notorious in the public that the

court could take judicial notice of it Id have to be a pretty dumb citizen to not

think that there is a considerable amouni of animosity against Muslims and Arabs

thats alive because of the circumstances that are happening in the world I mean I

heu it and I read it every day I hear it on the media and I hear staternents of our

goverxxment et cetera et cetera It seems to me the issue is how do I deal with it

not whether I strike the jury holus bolus but whether or not in fkimess it

should be dealtwithby doing a challenge for cause

5 At page 21 ofthe tvnscript the triaI judge r ed that the affidavit was not proper and that

hewould not rely on the material in the affidavit as it related to the issue of racism There is no

appeal from that decision As a result of that rdiiig there was no evidenceto support the motion

by the plaintiffs to strike the jury notice

6 After hearing the motion the trial judge struck the jury notice stating

I wn taking judieW notice that there is a strong risk a reasonable appreheasion

that there could be bias on the part of the jury based on a system where there are

no checks Prescreeniug is not an adequate check and there is no not like in a

cdminal case there is no opporumity to 6haUengeby way of cause in a civil case

I am of the view that Justices JenaiWs and Festeryga correctly concluded that

there was a strong possibility of bias given the circumstanoes and I am going to

strike the jury on this case




